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Civil Procedure

Intervention; service of process
Code of Civil Procedure § §387, 442 (amended).
SB 523; STATS 1970, Ch 484
Section 387 is amended to provide for a method of serving the complaint in intervention.
This amendment now requires service upon parties who have not appeared in the original action to be made in the same manner as required
upon the commencement of an original action. It also requires service
upon a party who has appeared without an attorney to be made in the
same manner provided for service of summons or in the manner desig-

nated in Sections 1010-1020.
Before this amendment, the intervening party was required to file a
complaint, after obtaining permission from the court, and serve a copy
of it upon the parties who have not appeared and the attorneys of the
parties who have appeared. These parties were then allowed thirty
days after service to answer, demur, or otherwise plead.
The amendment also allows an answer, demurrer, or any other pleading in response to the intervening complaint to be made in the same
manner as to an original complaint. As before, the party served with
a complaint in intervention has 30 days to respond.
Section 442 provides that when a defendant cross-complains, and the
parties have appeared in the action, the cross-complaint shall be served
upon the attorneys of such parties, or upon the party if he has appeared
without an attorney, in the manner provided for service of summons or
in the manner provided by Sections 1010-1020. Previously, this section only specified the procedures for service of the cross-complaint if
the parties affected thereby had not appeared in the action.
References:

1)
2)

2 WrKIN, CALIFORNIA PROCEDURE, Pleading §§2, 4, 108-116, 567, 571, 572, 574,
577, 589 (1954); §§99, 111, 572-577 (Supp. 1967).
Note, Pleading: The Interest Necessary to Intervene in California, 30 CAL. L.
REv. 478 (1942).
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E tunctions; grant before judgment
Code of Civil Procedure §527 (amended).

SB 862; STATS 1970, Ch 488
This amendment now permits the court, in cases where it grants3 a
temporary restraining order without notice to the opposite party. to extend the time period for return on an order requiring cause to be shown
why the injunction should not be granted.
Pursuant to Section 527, a temporary restraining order shall be
granted without notice when the facts indicate that great or irreparable
injury would result to the applicant before the matter can be heard on
notice. When such is the case and a temporary restraining order i,;
granted, the matter shall be made returnable on an order requiring cause
to be shown why the injunction should not be granted. Such return
shall be made returnable on the earliest day that the buisiness of the

co-irt will admit of, but not later than 15 days.
However, as a result of the amendment, if there is good cause the
court may now set the return up to 20 days from the date of such
order.
Demvrrers; jurisdiction over the person
Code of Civil Procedure §430 (amended).

AB 1032;

STATS

1970, Ch 258

This amendment to sub-paragraph (1) of Section 430 eliminates the
averment that the court has no jurisdiction of the person of the defendant as grounds for demurrer to a complaint in a civil action. Use of the
demurrer for this purpose has been considered to be of little practicability since it has been held that a demurrer constitutes a general appearance [Wall v. Superior Court, 48 Cal. App. 564 (1920)] and
hence may defeat the purpose of the challenge of jurisdiction.
References:
1) Comment, Special Appearances in California, 10 STAN. L. REv. 711, 714 (1958).
2) Bernhardt, Municipal Court Law and Practice, 37 L.A. B. BULL. 264, 267 (1962).

Jurisdiction and Venue; violation of retail sales provisions
Civil Code §§1812.10, 2984.4 (amended); Code of Civil Procedure
§ §585.5 (new); 396a (amended).
SB 489; STATS 1970, Ch 725
This legislation was introduced to simplify jurisdiction and venue
Pacific Law Journal Vol. 2
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problems that have arisen under the Unruh Act (Retail Credit Sales
Act; Civil Code Sections 1801-1812.10) and the Automobile Sales Finance Act (Civil Code Sections 2981-2984.4). These acts presently
contain provisions for determination of venue. The creditor is required
to file an affidavit clearly establishing the proper place for trial (which
is specified in the Act); failure to file the affidavit entitles the court to
dismiss the action and permits the defendant to recover attorney's fees.
Once commenced in the proper jurisdiction, the action is required to be
tried in that jurisdiction.
Civil Code Sections 1812.10 and 2984.4 are amended to require the
creditor to state in an affidavit or verified complaint that the action is
or is not subject to the Unruh or Automobile Sales Acts. This change
was necessary because court clerks have frequently been unable to determine from the pleadings whether the affidavit was required. This
determination must be made so that the clerk would know whether to
dismiss the action.
Code of Civil Procedure Section 396a requires that all actions commenced in a justice or municipal court, which are within the subject matter jurisdiction of justice courts, must state facts in an affidavit or verified complaint showing that the action has been commenced in the
proper court.

Under this amendment (as in Civil Code Sections

1812.10 and 2984.4 as amended) the affidavit or verified complaint
must also state whether the action is or is not subject to the provisions of
the Unruh or Automobile Sales Acts.
Additional changes have been made in this Section. If the affidavit
is not filed, the action must still be dismissed, but it now must be dismissed without prejudice. Previously, this Section made no mention as
to whether the dismissal was to be with or without prejudice.
This Section also allowed the complaint to be amended or an affidavit
to be filed subsequent to the filing of the complaint on such terms as
may be just. The complaint may no longer be amended for this purpose, but the necessary affidavit may still be filed subsequent to the filing
of the complaint.
The final change in this Section allows a defendant to waive his right
to change of venue. Under the Unruh and Automobile Sales Acts, a
defendant was not allowed to waive his right to have the action brought
in the proper jurisdiction. This amendment allows a defendant who
has the assistance of counsel to waive this right.
Section 585.5 is added to the Code of Civil Procedure to require
that every default application made under Section 585 must be acSelected 1970 California Legislation

Civil Procedure

companied by an affidavit which states that the action is or is not subject to the Unruh or Automobile Sales Act.
These amendments apply to all actions commenced on or after January 1, 1971.
Trial by Jury; waiver
Code of Civil Procedure §631 (amended).
AB 990; STATS 1970, Ch 321

This amendment has added subdivision (8) to Section 631 (which
provides methods by which a jury may be waived by conduct of the parties or by operation of law). The new subsection provides that the
party who has demanded a trial by jury may waive the jury upon or
after the assignment of the trial to a specific department of the court;
or upon or after commencement of the trial. Also, failure to depolt
required fees as described under subdivisions 6 or 7 may constitute a
waiver. Where the demanding party has waived the trial by jury, thQ

other party has the right to demand trial by jury. If, however, the other
party fails promptly to demand a jury trial before the judge in whose
department the waiver occurred or fails to deposit required fees pursuant
to subdivisions 6 and 7, he also will be deemed to have waived his
right to trial by jury. The court may in its discretion allow a trial by
jury to be had although there has been a waiver of such trial.
Prior to this amendment there were no provisions for waiver of a
trial by jury during the above stages of the trial. (For waiver of a trial
by jury during other stages of proceedings, see subsection (3) and (4)
of Section 631)
References:
1) CAL. CONST. art. I, §7.
2) 42 Ops. ATTY.GEN. 105 (1963).
3) 2 W=rITN, CALIFORNIA PROCEDURE, Trial §§35-39 (1954); 2 WiTKIN, CALIFORNIA
PROCEDURE, Trial §39 (Supp. 1967).
4)
CONTINUING EDUCATION OF THE BAR, CIVIL PROCEDURE DURING TRIAL 100-.103.
5) Comment, The Work of the 1941 Legislature, 15 S. CAL. L. IlEv. 14 (1941);

6)
7)

Comment, Jury Trial in California, Civil Actions, 2 U.C.L.A. L. REv. 370, 373
(1955).
Annot., 106 A.L.R. 203 (1937); Annot., 90 A.L.R.2d 1162 (1963).
14A McKINNEY's CAL. DIG. Jury §§ 19 et seq. (1954).

Costs; motion to tax
Code of Civil Procedure §§1033, 1033.7, 1034.5 (amended).
SB 849; STATS 1970, Ch 602
These Sections are amended to change from five days to ten days the
Pacific Law Journal Vol. 2
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time allowed for filing of a motion to have the bill of costs taxed by the
court when the party served with the memorandum of costs is dissatisfied with the costs claimed.
These sections pertain to actions within the jurisdiction of the superior, municipal or justice courts.
Section 1033 allows the party in whose favor a judgment is ordered,
to claim his costs.
Section 1033.7 pertains to recovery by a jfidgment creditor of enumerated statutory fees (e.g., preparing or issuing an abstract of judgment).
Section 1034.5 pertains to costs involved in unlawful detainer proceedings.
References:
1) 3 VITKIN, CALIFORNIA PROCEDURE, Judgment §30 (1954); §36 (Supp. 1967).
2) CONTINUING EDUCkTION OF THE BAR, REVIEW OF SELECTED 1967 CODE LEGISLATiON 45, 69; CONTINUING EDUCATION OF THE BAR, REVIEW OF SELECTED 1968
CODE LEGISLATION 85.

Interpleader
Code of Civil Procedure §386 (amended).
AB 1209; STATS 1970, Ch 563
The amendment adds to Section 386 the provision that a defendant
who is named in a complaint to compel conflicting claimants to interplead and litigate their claims or who is named in a cross complaint in
interpleader may, in lieu of or in addition to other pleading, file an
answer to the complaint or cross complaint. This answer shall be
served on all other parties to the action. Such answer shall contain allegations of fact as to ownership of or other interest in the amount of
property, any affirmative defenses, and any relief requested. The allegations in the answer shall be deemed denied by all other parties to the
action.
Dismissal of Actions
Code of Civil Procedure §§581a, 583 (amended).
SB 575; STATS 1970, Ch 582
Prior to this amendment Section 581a provided that an action shall
be dismissed by the court on the motion of the court, or on motion by
an interested party if the summons and the complaint is not served and
Selected 1970 California Legislation
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returned within three years. One exception to this rule was when the
parties had stipulated in writing that the time may be extended. The
amendment to subsection (a) creates another exception: if the party
against whom the action is prosecuted makes a general appearance, the
action cannot be dismissed upon motion based on this subsection.
Amendment to subsection b provides for the dismissal of a crosscomplaint in the same manner as dismissal of a complaint pursuart to subsection (a). Prior to this amendment there was no provision
relating to dismissal of actions upon cross-complaint. The provisions of
this subsection are the same as those in subsection (a) except that this
section applies to cross-complaints.
Amendment to subsection c provides in addition to the situation
where defendant has been served but no answer has been filed, if the
defendant has made a general appearance and the plaintiff fails or has
failed to have judgment entered within three years after the general
appearance of the defendant, the action shall be dismissed. Prior to this
change this subsection provided for dismissal only when plaintiff had
not diligently prosecuted the action by taking a default against the
defendant who had not filed an answer within three years after he had
been served. With the addition of the new language, "or if the deferdant has made a general appearance in the action," it would seem that in
every civil action where plaintiff has not had judgment entered within
three years after service (absent a written stipulation for extension) the
action would be subject to dismissal. This would be the case since the
filing of an answer constitutes a general appearance [see Section 1014;
Ghiradelli v. Green, 56 Cal. 629 (1880); Rio Del Mar Country Club

v. Superior Court, 84 Cal. App. 2d 227 (1948)] and the subsection,
literally construed, would permit a dismissal of the action on motion by
defendant three years after service even though an answer had been
filed, irrespective of when it had been filed. This amendment would be
applicable to any civil action now pending, in which plaintiff has not
had judgment entered, if three years have elapsed since service. Subsection (c) excepts from this provision the instances where the parties
have stipulated in writing that the time may be extended.
*Further (subsection d) if the defendant has not been amenable
to the process of the court, the court shall not include the time during
which he was not amenable to such process in computing the three
years. This amendment is an entirely new subsection to Section 581 a.
It is included to make this Section consistent with California's new service of process legislation (see CEB, REVIEW OF SELECTED 1969 CODE
LEGISLATION 67-79).
Pacific Law Journal Vol. 2
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The last amendment to Section 581a (subsection e) provides that
a stipulation extending the time of service of summons and return thereof
shall not constitute a general appearance. Prior to this addition, those
acts which did not constitute a general appearance were a motion to
dismiss pursuant to Section 581a and any extension of time to plead
after such motion.
The amendments to Section 583 were made to be consistent with
Section 581a. They define action to include cross complaints and
counter claims. The amendments also provide that the time during
which the defendant was not amenable to the process of the court, and
the time during which the jurisdiction of the court to try the action is
suspended shall not be included in computing the time period specified
in this Section.
The amendments to Section 581a and 583 were made to be consistent with Chapter 1610 and 1611 of the 1969 legislative session. (See
CEB, REVIEW OF SELECTED 1969 CODE LEGISLATION 67-79).
New Trial; notice of motion
Code of Civil Procedure §§659, 660 (amended).
SB 574; STATS 1970, Ch 621
Section 659 is amended to allow each party to an action 15 days to
file and serve a notice of intention to move for a new trial after being
served with a notice by another party in the action of his intention to
move for a new trial.
Section 659 requires a party to file notice of intention to move for a
new trial with the clerk of the court and to serve the adverse party. The
moving party must include in his notice the grounds upon which the
motion is to be based and whether it was based on affidavits or the minutes of the court. The notice must be filed either before entry of judg-

ment, within 15 days of the date of mailing notice of entry of judgment by
the clerk of the court, or service upon him by any party of written notice
of entry of judgment, or within 180 days after entry of judgment, whichever is earliest.
With the amendment, each other party shall have 15 days after the
service of such notice upon him to file and serve notice of intention to
make his own motion for a new trial.
Chapter 621 makes a technical amendment to Section 660. The
power of the court to rule on a motion for a new trial shall expire inter
Selected 1970 California Legislation
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alia "...
60 days after filing of the first notice of intention." Previously, the Section stated that the power of the court to rule on a motion
for a new trial shall expire ". . . 60 days after filing of the notice of intention to move for a new trial."
References:
1) CAL. CODE OF CIV. PROC. § 1054.
2) CONTINUING EDUCATION OF THE BAR, REVIEW O SELECTED 1965 CODE LEGISLATION 76.
3)
Note, Effect of Premature Notice of Intention to File Motion for a Nt'w Trial,
27 CAL. L. REv. 225 (1939); Comment, Premature Notice of Motion for New

Trial, 22 CAL. S.B.J. 76 (1947).

Summary Proceedings; writ of possession
Code of Civil Procedure §1 166a (amended).

AB 1187;

STATS

1970, Ch 1165

The amendment to Section 11 66a strikes out "[defendant's] insolvency
or lack of pfoperty suflicient to satisfy (a) money judgment" as grounds
for granting a motion for a writ of possession upon filing an unlawful
detainer action.
This phrase as a requirement for a writ of possession was held unconstitutional in the recent case of Mikans v. Municipal Court, [7 Cal.
App. 3d 479 (1970)].
Hn the Mikans case a landlord filed an unlawful detainer action against
tenants in possession of residential premises. In addition to restitution
of the premises the landlord sought a money judgment for rent, treble
damages for unlawful detention, and attorneys fees. A motion for a
writ of immediate possession was made pursuant to Section 1166a,
(as then in effect), on the basis that the tenants had no property subject
to execution sufficient to satisfy the amount of damages sought. The
court held that this was not a proper ground for granting the landlord
immediate possession.
To obtain a writ of possession in an unlawful detainer action the
plaintiff must file an undertaking (amount to be fixed by the judge) to the
effect that if plaintiff fails to receive a judgment, he will pay the defendant for possession of the premises.
The only remaining ground for an immediate writ of possession is
"where it appears to the satisfaction of the court, after a hearing on the
motion, from the verified complaint and from any affidavits filed or
oral testimony given by or on behalf of the parties, that the defendant
resides out of state, has departed from the state, cannot, after due diliPacific Law Journal Vol. 2
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gence, be found within the state, or has concealed himself to avoid the
service of summons."

Unlawful Detainer
Code of Civil Procedure §1174 (amended).
AB 1127; STATS 1970, Ch 654
Chapter 654 provides an additional method of enforcement of a writ
of restitution resulting from an unlawful detainer action. A landlord
may bring an unlawful detainer action against a tenant who holds over
after the termination of the lease. As a result of the unlawful detainer
action a writ of restitution might be issued by the court. The landlord is
then entitled to have the writ of restitution enforced, which would result in the property being restored to the landlord's possession.
Before this amendment, a writ of restitution was enforced by paying reasonable costs of service to the enforcing officer who was then required to serve a copy of the writ upon the tenant. If the tenant did not
vacate the premises within five days of the date of service, the enforcing
officer was required to remove the tenant from the premises and place
the landlord in possession.
This method of enforcement of a writ of restitution is retained under
this amendment, and an alternative method is added. Now an enforcing officer is allowed to post a copy of the writ of restitution on the
property in the same manner as he would a writ of attachment (see
Section 542(2)). If the officer chooses this method of enforcement
he must also mail another copy of the writ of restitution to the tenant at
his last known business or residence address (or if none is known, to
the premises). Five days after the mailing of this additional notice,
the officer is required to remove the tenant if the tenant has not already
left the premises.
References:
1)

2 WI'KIN, SUMMA1RY OF CALIFORNIA LAW, Real Property §291 (7th ed. 1960).

2)

CONTINUING EDUCATION OF THE BAR, REVIEW OF SELECTED
TION 69.

3)

1967

CODE LEGISLA-

Harvey, A Study to Determine Whether the Rights and Duties A ttendant Upon the
Termination of a Lease Should be Revised, 54 CAL. L. REV. (1966); Comment,
Poverty and Equal Access to the Courts: The Constitutionality of Summary
Dispossess in Georgia,20 STAN. L. REV. 766, 776 (1968).
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Innkeepers Lien
Civil Code § §1861, 1861a (amended).

AB 1121;

STATS

1970, Ch 1247

The amendment to Section 1861 provides that furnished apartments
are now excluded from those living places in which the tenant's personal property is subject to lien and seizure by the landlord or manager
to compensate for debts owing without benefit of a hearing.
No other amendment was made to Section 1861 which as amended
applies only to hotels, motels, inns, boarding houses, and lodging houses.
Under Section 1861a, a furnished apartment is now classified with
unfurnished apartments, cottages, and bungalow courts rather than hotels, motels, inns, boarding houses and lodging houses as found in 1861.
The keeper of the above units classified in Section 1861a still may
have a lien on the personal property of tenants for proper charges cuc.
Pursuant to the amendment such a lien may only be enforced after a final judgment in an action brought to recover such charges. The plaintiff-landlord, after seizure of the personal property, has the same duties and liabilities as a depository for hire. He may not sell the property
for a period of 30 days from the date of the final judgment, and after
30 days pass, he may sell the properties at a public auction, keeping
what is due him and giving any excess to the county treasury in which
the residence is located.
Section 1861a does not apply to:
(a) A musical instrument used to earn a living.
(b) Any prosthetic or orthopedic appliance or any medicine, drug,
or medical equipment or health apparatus used by the tenant, guest, or
any member of the tenant's family.
(c) Table and kitchen furniture, including one refrigerator, washing machine, sewing machine, stove; bedroom furniture, one overstuffed
chair, one davenport, one dining table and chairs, and also all tools, instruments, clothing and books used by the tenant or guest in gaining a
livelihood; beds, bedding and bedsteads, oil paintings and drawings
drawn or painted by any member of the family of the tenant or guesit,
and any family portraits and their necessary frames.
(d) All other household, table or kitchen furniture not expressly
mentioned in paragraph (c), including but not limited to radios, television sets, phonographs, records, motor vehicles that may be stored on
the premises except so much of any such articles as may be reasonably
sufficient to satisfy the lien provided for in Section 1861a. Such lien is
Pacific Law Journal Vol. 2
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a secondary claim to any prior bona fide holder of a chattel mortgage on
and the rights of a conditioned seller of such articles. Any property
which is exempt from attachment or execution under the provisions of
the Code of Civil Procedure is not subject to the lien provided for in this
section.
References:
1) 1 WITKIN, SUMMARY OF CALIFORNIA LAW, PersonalProperty § 87 (7th ed. 1960);
(Supp. 1969); 1 WITKIN, SUMMARY OF CALIFORNIA LAWv, Real Property §228 (7th
ed. 1960); (Supp.1969).

2)

CONTINUING EDUCATION OF THE BAR, REVIEW OF SELECTED

nON

59.

1965

CODE LEGISLA-

Liens; unemployment insurance
Labor Code §4904 (amended); Unemployment Insurance Code
§2629.1 (amended).

AB 343;

STATS

1970, Ch 985

This Chapter amends unemployment insurance law to provide that
payments of unemployment disability benefits may not be interrupted
where a lien has been filed against the compensation to be paid a claimant, until the Workmen's Compensation Appeals Board is ready to issue its decision on the final amount of liens filed against benefits due the
claimant.
Section 4904 of the Labor Code is amended to provide that the Appeals Board must determine the final amount of any liens filed against
the benefits due to a claimant as of the date that it is ready to issue its
decision.
Section 2629.1 of the Unemployment Insurance Code is amended to
provide that where temporary disability indemnity is not being received
while reconsideration is pending or has been granted, there may be no
interruptions of unemployment disability benefits paid to the claimant
until notification by the Workmen's Compensation Appeals Board that
it is ready to issue a decision (either denying a petition for reconsideration or affirming, rescinding, or altering the original findings).
Refcrence:
1) 2 WITKIN, SUMMuiY OF CALIFORNA LAW, Workmen's Compensation §130 (7th
ed. 1960).

Attachment, Execution, Exemptions
Code of Civil Procedure §§690.1-690.4,
Selected 1970 California Legislation
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690.12, 690.14-690.16, 690.175, 690.19, 690.20, 690.26-690.29,
690.50 (new); 537, 538, 540, 542, 543, 682.1, 688, 688.1, 690, 690,5,
(amended); 690.16, 690.19, 690.20, 690.22, 690.235, 690.25, 690.27,
690.50-690.52 (amended and renumbered); 690.1-690.4, 690.6690.15, 690.18, 690.21, 690.23, 690.24, 690.26, 710, 1202.1 (repealed); Financial Code §§7611, 10202 (repealed); Civil Code
§§1812.1, 3260 (repealed); Public Utilities Code §§12337, 25337
(amended); Unemployment Insurance Code §§988, 1342 (amended);

Welfare and Institutions Code §11002 (amended).
AB 1126; STATS 1970, Ch 913
AB 903; STATS 1970, Ch 1245

AD 1225;

STATS

1970, Ch 1319

aB 2240; STATS 1970, Ch 1523

These Chapters effect significant changes in the California law relating to attachment and execution. Section 538 of the Code of Civil
Procedure is amended to increase the minimum amount of a claim necc.sary to obtain a writ of attachment to $200. There is a major revision
of Code of Civil Procedure Sections 600 et seq. providing for various
property exemptions for a debtor. Most significant is the exemption of
wages for personal services from attachment or garnishment.
Section 600 is amended to provide that the property set forth in
Sections 690.1 to 690.29, inclusive, are exempt from execution or attachment and whenever it is specifically provided in any of those Sections
that the filing of a claim of exemption is not required, the property
mentioned in the Section is not subject to levy of attachment or execution in any manner.
Section 690.1 which was limited to exemption of chairs, tables, desks
and books is repealed. Section 690.2 which exempted the debtor's specifi- necessary household equipment, provisions and fuel, certain livestock, etc., is repealed. The exemption for necessary household furnishings and appliances, etc., is reworded in more general trms Vvii th
addition that such furnishings, etc. ".

.

. be ordinarily and reasonably

necessary to, and personally used by, the debtor and his resident family,
." and added as Section 690.1.

Section 690.2 added by this Chapter is the motor vehicle exemption
exactly as worded under Section 690.24(a). (Section 690.24 is repealed by this Chapter)
Section 690.3, added by this Chapter, is an exemption for house
trailer [previously under Section 690.24(b)]. The language of the
Pacific Law Journal Vol. 2
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new section is reorganized without substantive change except the value of
the exemption is now increased to $5,000 over and above all liens and encumbrances. [Under old Section 690.24(b) the exemption was limited
to $2,500]. Prior to enactment of this Chapter, Section 690.3, now
repealed, exempted farm utensils or implements of husbandry, certain
draft animals, etc.
Section 690.4 exempting necessary tools, implements, instruments,
libraries, office furnishing, etc., is now repealed. A new Section 690.4
is added which revises the language of the previous section but retains
the same conceptual content except that any combination of tools, uniforms, implements etc. are exempt only to a maximum value of $2,500,
over and above all liens and encumbrances.
Section 690.5 exempting prosthetic and orthopedic appliances is unchanged.
S.-ction 690.6 exempting miner's cabin, tools, draft animals, etc., is
repealed.
Section 690.6 now added by this Chapter is a significant revision of
the exemptions for earnings previously included under Section 690.11
(now repealed). This new Section provides that all earnings of a
debtor due or owning for his personal services shall be exempt from levy
of attachment without filing a claim for exemption (See Section
690.50). This change brings California law closer in line with U.S.
Constitutional law as expressed in the recent case of Sniadach v. Family
Finance Corp., [395 U.S. 337 (1969)]. As provided under old Section 690.11, one half of the debtor's earnings due or owing for his personal services rendered within 30 days next preceding the levy of execution are exempt from execution without filing a claim for exemption
(Section 690.50). An addition to this paragraph provides for such
exemption greater than one-half if provided for by a statute of the United
States.
All earnings necessary for use of the debtors family within the State
unless incurred for common necessaries of life or personal services rendered by the debtor's employee are exempt as under Section 690.11.
Additional changes in Section 690.6 include the provision that the
court shall determine the priority and division of payment among all
creditors of a debtor who had levied an execution upon non exempt earnings upon such basis as is just and equitable. Also included is the provision that any creditor upon motion, shall be entitled to a hearing in the
court in which the action is pending or from which the writ issued for the
purpose of determining the priority and division of payment among all
Selected 1970 California Legislation
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creditors of the debtor who have levied an execution on non-exempt
earnings. These latter provisions were previously included in 690.12
which is also repealed.
Section 690.7 exempting draft animals, various vehicles once com-.
monly used by some tradesmen and laborers, etc. is now repealed.
Section 690.7, now added, is a revised updating of Section 690.21
(now repealed) exempting certain moneys deposited with Financial
Associations. The new Section provides for an exemption of an amount
aggregate in value equal to $1,000 in any of the following; savings deposits, to include investment certificates and withdrawable shares,
shares, or other accounts in, or shares of stock of any state or federal
savings and loan association. Such exemptions are now limited to a
maximum of $1,000 per person whether the character of the propcrty
is separate or community.
$ection 690.8 previously exempting one fishing boat and net not
exceeding the total of $500.00 is repealed. This exemption is now incladed under new Section 690.4 and consequently is increased in value
to a maximum of $2,400 total value.
Section 690.9 exempting poultry in value not exceeding $75 is now
repealed. Section 690.19 exempting life insurance proceeds, etc. ih renLmbered without change to become Section 690.9.
Section 690.10 previously providing certain exemptions for wa-es
and earnings of seamen, etc., is now repealed. Such wages and earnings
are satisfactorily protected under new Section 690.4.
Section 690.10 added by this Chapter now exempts a policy of group
life insurance or the proceeds thereof paid to an insured employee or
beneficiary except such group life insurance policies described under
Insurance Code Sections 10203.5 (for borrowers and installment purchasers), 10203.6 (for credit union groups), 10203.8 (savings account depositors).
Section 690.11 previously providing for the procedure whereby a
debtor may file an affidavit to exempt his entire earnings from execution
or attachment is now repealed.
Section 690.20 exempting disability or health insurance proceeds,
benefits, etc., is amended and renumbered, becoming 690.11. By the
amendment, this exemption is no longer restricted by permitting onehalf of the exemption to be subject to execution, attachment or garni,hment to satisfy debts incurred by the beneficiary for the common necessaries of life.
322
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Section 690.12 (added by

CAL. STATS.

1968, c. 1420) concerning

the priorities of non exempt earnings is repealed (this provision is now
included in new Section 690.6).
Section 690.12, now added, exempts segregated benefits funds of a
holder of a certificate of exemption for insurers pursuant to Insurance
Code Section 10497 against such holder of the certificate of exemption
except when subject to process issued to enforce a claim of benefit.
Section 690.125, previously exempting vacation credits accumulated
by all public employees is now repealed. This provision is added to new
Section 690.18.
Section 690.13, previously exempting nautical instruments, apparel,
etc., of certain seafaring personnel, is now repealed. Section 690.25,
exempting fraternal organization funds for sick or unemployment benefits not exceeding $500 is amended and renumbered as Section 690.13.
(It remainssubstantiallythe same as before in 690.25).
Section 690.14, previously exempting certain governmental fire department facilities and equipment is repealed (this exemption is now
included in Section 690.22; see infra).
Section 690.14, now added, exempts money or other aid paid or
rendered by any fraternal benefit society (See definition, Insurance
Code Section 10990) either before or after payment.
Section 690.15, previously exempting all arms, uniforms, accouterments and one gun is now repealed.
Section 690.15, now added, exempts any claim for, award, or payment of workmen's compensation, except as provided in Labor Code
Sections 5600-5603. Such exemption exists without filing of a claim.
Section 690.16 exempting public buildings, facilities, etc. is amended
and renumbered to become Section 690.22, discussed infra.
Section 690.16, now added, exempts contributions by workers to the
Unemployment Compensation Disability Fund, and by employers, to
the Unemployment Fund. Such exemptions exist without filing of a
claim.
Section 690.175, now added, exempts most unemployment compensation benefits and incentive payments (See Unemployment Insurance Code Section 5401) as well as supplemental unemployment compensation benefits provided for by an employer. Such exemptions exist
without filing of a claim.
Section 690.18, previously exempting well drilling machinery, etc.,

is now repealed.
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Prior Section 690.22 which provided for exemption of certain pensicn, retirement, disability or death benefits from governmental sources
is renumbered as 690.18. This Section is broadened by amendment to
include such benefits derived from public trusts, public corporations,
boards, provision of the Unemployment Insurance Code, any private
retirement plan, union retirement plan, profit-sharing plan designed
and used for retirement purposes except private self-employed retirement programs established pursuant to the federal "Self-Employed Individuals Tax Retirement Act of 1962" [26 U.S.C.A. (I.R.C. 1954)
§401] are not exempted by this Section. In addition all vacation credits
accumulated by any public employee are exempt. This Section provides
that such enumerated benefits derived from the various public governmental sources including vacation credits, shall be exempt without filing

a claim of exemption; however, such benefits derived from the private
or union programs [subsection (c)] require the debtor to deliver to the
levying officer within 10 days from the date such property was levied
upon, an affidavit alleging the exemption (See Section 690 amendcd,
and Section 690.50 added by these Chapters).

As noted supra, Section 690.19 is amended and renumbered as
Section 690.9. Section 690.19, now added, exempts all aid given under a public assistance program to a debtor or for his benefit. Such exemption is limited as against a claim of the county. The debtor's real
and personal property is exempt against such claims only to the extent
enumerated under Section 17409 of the Welfare and Institutions Code.
This exemption under 690.19 exists without filing of a claim.
As noted supra, Section 690.20 is amended and renumered as Section 690.11. Section 690.20, now added, exempts property of any
nature, given to endow an endownment hospital to the extent provided for in Section 32508 of the Health and Safety Code (provides that
after such grant is filed for record, the property shall be exempt from
execution and forced sale).
As noted supra, Section 690.21 is repealed and included in new Section 690.7. Section 690.235, exempting certain funds ($40 maximum)
of a person confined in some penal facility, is renumbered as Section
690.21 without change in substance.
Section 690.22 has been renumbered as Section 690.18. Section
690.16 exempting various public buildings, grounds, furnishings, appurtenances, etc. is amended and renumbered as Section 690.22.
Section 690.23, previously exempting various retirement, disability,

death, or unemployment benefits funds held by state or local governPacific Law Journal Vol. 2
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ment agency is now repealed. This exemption has been added to new
Section 690.18 supra.
Section 690.51, exempting cemetery lots is amended and renumbered as Section 690.24. (The trailer house exemption previously provided for in Section 690.24 has been repealed and added to new Section 690.3).
Section 690.52 exempting church pews has been renumbered as Section 690.25.
Additional new exemptions which affect governmental interests in
property are Section 690.26 exempting property of the Reclamation
Board and the Sacramento and San Joaquin Drainage District; Section
690.27 exempting real property of a housing authority; Section 690.29
exempting property of a redevelopment agency. New Section 690.28
exempts property granted to a trustee for educational purposes if no action or proceeding is commenced within two years after filing for record
of the grant; or if filed within two years, it is exempt if other property of
the grantor subject to execution would be sufficient to eatisfy the judgment. This exemption does not apply to mechanics' or laborers' liens.
Section 690.29 which previously set out the procedure for filing of a
claim of exemption by a debtor and the adjudication of any contested
claim has been repealed; however, substantially the same language has
been included in new Section 690.50.
Section 542 which provides for the method by which a writ of at-

tachment shall be served by the levying officer is amended to provide
for the exemption of wages pursuant to Se-ction 690.06. In addition, the
amendment now provides that the levying officer shall attach any judgment of the debtor provided, however, that when a judgment is attached, a copy of the writ and notice shall be filed in the action from
which the judgment arose and served upon the judgment creditor of
such action.
Section 682.1 which sets out the required format for a writ of execution, is amended to provide that the form include a notice to the
judgment debtor informing him of his right to file a claim of exemption
for the subject property within 10 days from the date of levy. The form
must also include a statement instructing the levying officer to mail a
copy of the writ of execution to the judgment debtor if it has not been
served at the time of levy.
Section 688.1 which provides for a procedure whereby a judgment
creditor may be allowed to intervene in a cause of action when the judgment debtor is a plaintiff, for the purpose of acquiring a lien on any
Selected 1970 California Legislation
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judgment obtained by the debtor is amended to provide that "Nothing
in this section shall be construed to permit an assignee by operation of
law of a party to a personal injury action to acquire any interest in or
lien rights upon any moneys recovered by such party for general damages."
Various amendments to the Public Utilities Code (Section 12337,
25337); the Unemployment Insurance Code (Sections 988, 1342); the
Welfare and Institutions Code (Section 11002) and repeal of Civil Code
Sections 1812.1, 3260, are made for conformity with changes in the
Code of Civil Procedure.
Homestead; definitions
Civil Code §§1237, 1238 (amended).
AB 1125, STATS 1970, Ch 687
Section 1237 is amended to clarify the meaning of a dwelling house
for the purpose of filing a homestead exemption. A dwelling hou-,
may now be a condominium (Civil Code Section 783), a planned development (Business and Professions Code Section 11003 ), a stock cooperative (Business and Professions Code Section 11003.2), or a com-

munity apartment project (Business and Professions Code Section
11004). This term also includes property in which the claimant resides
which is held under a long-term lease (30 years or more). Formerly
only a freehold interest could be claimed under the homestead exemption.
Section 1238, which defines what property may be claimed as a homestead if the claimant is married, is amended to include the above interests.
References:
1)
2)

4 NVITKIN, SUMMARY OF CALIFORNIA LAWV, Wills & Probate §313 (Supp. 1969).
Markle, The Condominium as Homestead Property, 14 HAST. L.J. 320 (1963);
Healey, Disposition of Homestead upon Death or Divorce, 29 L.A. BAR. Btly-L.
131, 169 (1954).

Homesteads; augmentation of former claim
'Civil Code § 1263 (amended).
AR 653; STATS 1970, Ch 80
This amendment to Section 1263 completes a change initiated by the
Legislature in 1969 by establishing a procedure for augmentation of a
homestead exemption.
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A person may declare a homestead exemption on his dwelling
house by having a declaration of homestead recorded in the county
where his residence is located. The homestead exemption secures the
declarant's equity in his residence up to the amount of his exemption
from the claims of creditors perfected after the declaration has been recorded. A homestead exemption not exceeding $15,000 may be selected and claimed by any head of family (see Section 1261); or by any
person 65 years of age or older. Any other person could claim a homestead exemption not exceeding $7,500. These amounts have been increased by Stats. 1970, Chapter 319 to $20,000 and $10,000 respectively.
In 1969, Section 1260 was amended to provide that any person 65
years of age or older could claim the maximum value (now $20,000)
regardless of whether he was a head of family. Before the 1969 amendment, an elderly widow living alone, for example, could only claim the
$7,500 exemption. In providing for this increased exemption in 1969,
however, the Legislature did not provide a procedure to enable elderly
people, not heads of family, who had already declared a homestead for
the lower amount to augment the value of their homestead to the new
maximum. There was some doubt about the procedure to be followed,
and it was feared that the homestead might have to be declared abandoned pursuant to Sections 1243 and 1244, and a new homestead
exemption then declared for the higher value. This procedure had the
disadvantage of permitting creditors to intervene by perfecting liens between the declaration of abandonment and the declaration of the new
homestead.
Chapter 80 obviates this disadvantage by simply allowing the elderly
person to record a statement that the present claim of homestead is an
augmentation of a former claim. No declaration of abandonment need
be filed, and no opportunity is given to intervening creditors.
This amendment has the additional effect of allowing a person less
than 65 years of age who was not a head of family and had filed a claim
for the $7,500 exemption to increase his exemption if he later became
the head of the family without risk of an intervening creditor. An example of this situation is the single person who originally declared a
homestead value of $7,500 but later married and became the head of a
family. Under this amendment (and Chapter 319 which increased the

maximumn allowed to $20,000) he may augment the value of his home-

stead to $20,000 without declaring an abandonment of his former
claim and risking an intervening creditor.
Selected 1970 California Legislation
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Refercne:
1)

1 CALIF. FAMILY LAWYER §6.11 (1962); CONTINUING
REvixw OF SELECTED 1969 CODE LEGISLATION 22.

EDUCATION OF THE But,

Homesteams; increase of value of exemption
Civil Code §1260 (amended).
AB 853; STATS 1970, Ch 319
(Effective: January 1, 1971)

This amendment to Section 1260 increases from $15,000 to $20,000
the actual cash value which may be homesteaded by head:; of family or
persons over 65 years of age. It also provides for an increase from
$7,500 to $10,000 the actual cash value which may be homesteaded
by any person other than as provided above.
A final paragraph was added to this section which provided that any
declaration of homestead which has been filed prior to January 1, 1971
shall be deemo.d to be amended on that date by increasing the value of
the: prior claimed amount to the new maximum. However, such increase
will be allowed only to the extent that it does not impair or defeat the
right of any creditor to execute upon the property if such right existed
prior to January 1, 1971.
This language raises several questions concerning its applicability
that may create some problems as to the rights of creditors without pL'rfected liens on the homesteaded property prior to January 1, 1971:
(1) Does the right to execute mean the right to attach, the right to
execution, or other lien? (2) How long may the creditor delay before
filing his claim against property? May he be barred from his claim due
to laches for unreasonable delay? (3) What if the owner increases his
equity in the home in reliance upon the increased allowance? For example, an owner has a $15,000 homestead on his house and $15,000 in
equity. The owner subsequent to January 1, 1971, then increases his
equity and homestead in the property to $20,000. Had the creditor
levied his claim prior to January 1, 1971, he would have been unable
to collect, because the owners equity was not greater than the homestead. May he now levy against the $5,000 increase in equity? (4)
Can the owner defeat the creditor by revoking his existing homestead
and filing a subsequent one for $20,000 prior to the creditor perfecting
a lien on the property?
.Prior to the addition of this amendment, a creditor could have an interest superior to a homestead exemption if he had perfected a lien prior
Pacific Law Journal Vol. 2
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to the filing of homestead or the owners equity in the realty exceeded the
value of the exemption and costs. (See Section 1241).
Reference:
1)

4 WnKIN, SUMMARY OF CAIFORNIA LAV, Wills and Probate §§305-307 (7th ed.

1960); 4 WrrrIN, SUMMARY OF CAiFORNIA LAW, Equity §103 (7th ed. 1960).

Secured Transactions; filing
Commercial Code §§9401.5 (new), 9401 (amended).
AB 26; STATS 1970, Ch 310
Section 9401 specifies the proper place for the filing of a security interest. Prior to the amendment, collateral which included equipment
used in farming operations or farm products other than crops, or accounts or contract rights arising from or relating to the sale of farm
products by a farmer were to be filed with the county recorder in the
same manner as other consumer goods.
Chapter 310 amends this Section by deleting all language specifically
referring to equipment used in farming operations, etc. Since such
equipment does not come within the definition of "consumer goods"
(See Section 9109) security agreements involving farm equipment as
collateral must presumably be filed pursuant to Section 9401 (1) (c)
which provides that any security agreement involving collateral not consumer goods, crops or uncut timber must be filed with the Secretary of
State to perfect the instrument.
Interests consisting of consumer goods are still to be filed with the
county recorder in the county of the debtor's residence. If the debtor
is not a resident of this state the statement is to be recorded in the
county where the goods are to be kept. When collateral is crops or uncut timber the transaction must be recorded in the county where the

collateral is located.
Section 9401.5 is added to provide that a financing statement which
was properly filed and effective pursuant to Section 9401 as it existed
prior to January 1, 1971, remains valid and effective after that date until the date of filing. Any termination, release, assignment or amendment of such statement before expiration shall be filed as previously
required. Any continuation after January 1, 1971, however, must be
filed pursuant to the new law.
This Chapter makes no change in the provisions of Section 9401 regarding an improper filing. A mistake in the place of filing, made in
good faith, is not necessarily fatal-the filing is effective (1) with reSelected 1970 California Legislation
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gard to any collateral as to which the filing is proper, and (2) against
any person with knowledge of the contents of the improperly filed statement.
References:
1)

2)
3)

4)
5)

CAL. FIN. CODE § 18943; 10 CAL. ADm. CODE §948.1.
43 Ops. ATTY. GEN. 254 (1964); 44 Ops. ATry. GEN. 109 (1965).
1 WITKIN, SUMMARY OF CALIFORNIA LAW, Security Transaction in Personal Prop.

erty §80A (Supp. 1969).
Kratovil, Real Property Lawyer and the Code, 18 DEPAUL L. REV. 101 (1968).
Booklet, Procedures and Forms for Filings under Divisions 9 and 10 of the
Uniform Commercial Code, Secretary of State, Sacramento, California.

Notice Required for Sale of Property
Code of Civil Procedure §692 (amended); Probate Code §780
(amended).
AB 438; STATS 1970, Ch 279

Probate Code Section 780 sets out the notice requirements to be published in a newspaper of general circulation in the county where the land
is located when real property is sold during the administration of an cstate. Code of Civil Procedure Section 692 defines similar notice requirements when real or personal property is sold during execution of
a judgment in a civil action, or under power of sale in a deed of trust or
mortgage.
Both of these sections referred to the necessary publication procedures but made no mention of whether or how real property was io be
described. In 1969 each section was amended to provide that "in addition to particularly describing the property, the notice may describe
the property by giving its street address and other common designation, if any; but failure to do so does not effect the validity of the notice."

(CAL. STATS. 1969, c. 149, §1).

'The ambiguity of this language has been clarified by the 1970
amendment. Now the notice, in addition to "particularly describing"
the property, must give the street address, if any, or the common designation, if any. If a legal description has been given, failure to give the

street address or common designation will not affect the validity of the
notice.
No criteria for defining the term "particularly describe" are given.
Rules for construction of a "legal description" are given in the Code of
Civil Procedure Section 2077.
Reference:
1) 4 WITKIN, SUMmARY OF CAuFORNIA LAw, Will and Probate §280 (7th ed. 1960);
3 WrnN, CA IFORNIA PROCEDURE, Enforcement of Judgment §24 et seq. (1954).
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Satisfaction of Judgments
Code of Civil Procedure §675 (amended).
AB 1419; STATS 1970, Ch 1004
Section 675 compels a judgment creditor to clear the records within
specified periods of time after satisfaction of the judgment in full.
Section 675(b) establishes procedures for "clearing" the record when
an abstract of the judgment has been recorded with any county recorder
and there has been no written demand for an acknowledgement of satisfaction of judgment from the judgment creditor. The judgment creditor must file, an acknowledgement of satisfaction of a judgment by
execution or other means with the clerk or with the judge if there is no
clerk; or he may deliver the acknowledgement to the judgment debtor
not later than 30 days after the judgment has been in fact paid in full.
Such acknowledgement shall identify the county in which the abstract
has been recorded and contain a statement that such acknowledgement
will have to be recorded in such county in order to release the judgment
lien. Failure to file or deliver such acknowledgement, without cause,
shall make the judgment creditor liable to the judgment debtor for all
damages proximately caused. In addition, the judgment creditor shall
forfeit $100.00 to the judgment debtor.
Section 675 (c) allows the judgment creditor to demand acknowledgement of satisfaction be sent to him. This demand must be met within
15 days and failure to do so results in the same penalties as Section
675 (b). Section 675 (d) provides that whenever a certificate has been
recorded with any county recorder by a state agency acknowledgement
of satisfaction thereof by execution or other means shall be recorded by
the state agency no later than 30 days after the delinquency evidenced
by such certificate is satisfied.
The state may file a certificate when: (1) any personal income tax
or interest thereon is unpaid (Revenue and Taxation Code Sections

18881 et seq.); (2) any person or bank fails to pay its tax (Revenue
and Taxation Code Section 26161 et seq.); and (3) when an employer
fails to make his unemployment compensation fund contributions (Unemployment Insurance Code Section 1701 et seq.).
Reference:
1) 3 WITKIN, CALIFORNIA PROCEDURE, Enforcement of Judgments §77 (1954).
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Default Judgments; requirements for applications
Code of Civil Procedure §587 (amended).
AB 630; STATS 1970, Ch 105
Section 587 requires that an application by a plaintiff for entry of default (see Sections 585 and 586) or an application for judgment (see
Section 585) include an affidavit stating that a copy of such application
has been mailed to the defendant's attorney of record, or if none, to the
defendant at his last known address and the date on which such copy
was mailed.
This amendment deletes the previous requirement that plaintiff or
his attorney verify the affidavit. It is now sufficient if the affidavit is
filed, regardless of who verifies that proper notice was mailed.
As before the amendment, if the plaintiff fails to file the affidavit, the
court cannot enter the application for judgment or default.
Reference:
1.

CONTINUING EDUCATION OF THE BAR, REVIEW OF SELECTED 1969 CODE LEGISLA-

TION 83.

Stop Notice; original contractor
Civil Code §3181 (amended).
SB 359; STATS 1970, Ch 252
(Effective January 1, 1971)

Before amendment, Section 3181 stated that any person other than
an original contractor, mentioned in Section 3110 or 3112 or furnishing
provisions, provender, or other supplies may serve a stop notice.
Pursuant to the amendment, Section 3181 reads "except for an original
contractor, any person mentioned in Section 3110 or 3112 or furnishing
provisions, provender, or other supplies may serve a stop notice."
The amendment of Section 3181 did not constitute a change in the
law but was declaratory of pre-existing law. [In Korherr v. Bumb, 262
F. 2d 157 (C.A. 1959), the federal court construed Section 3181 of
the Civil Code and Section 1190.1 of the Code of Civil Procedure].

Individual contractors doing only portions of the work are not barred
from filing stop notices. Stop notices are used to provide protection
to subcontractors in public works contracts. U.S. Fidelity & Guaranty
v. Oak Grove Union School District of Sonoma County, [22 Cal. Rptr.

907, 205 Cal. App. 2d 226 (1962)].
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Malpractice; statute of limitations
Code of Civil Procedure §340.5 (new).
SB 362; STATS 1970, Ch 360
With the addition of Chapter 360, the Code of Civil Procedure, Section 340.5 provides that the statute of limitations for professional medical negligence, or for rendering professional medical services without
consent, or for error or omission in professional medical practice is
four years from the date of the injury, or one year after the plaintiff discovers, or should have discovered the injury with reasonable diligence,
whichever occurs first.
The statute of limitations is to be tolled for any period during which
the medical professional has failed to disclose any act, error, or omission which is known or should have been known, by use of reasonable

diligence, to the medical professional.
Medical professional as used here refers to: a physician or surgeon,

dentist, registered nurse, dispensing optician, optometrist, registered
physical therapist, podiatrist, licensed psychologist, osteopath, chiropractor, clinical laboratory bioanalyst, clinical laboratory technologist,
veterinarian, or a licensed hospital as the employer of any of the above.
Prior to this addition, the statute of limitations was one year which
commenced at the time of discovery of the alleged malpractice of the
defendant.

(Code of Civil ProcedureSection 340).

This Chapter establishes an absolute maximum of four years on the
statute of limitations whereas before there was no absolute maximum;
the statute never began to run until the plaintiff discovered the injury.
Reference:
1) Comment, Application of the Statute of Limitations to Action Against Physician
for Malpractice, 20 CAL. L. REV. 660 (1932);Comment, Commencement of Running of Limitations Against Action for Malpractice; 24 CAL. L. REv. 607 (1936);
Daves, Tolling of the Statute of Limitations by Fraudulent Concealment of the
Seriousness of Plaintiff's Injuries, 33 CAL. L. REV. 152 (1945); Comment, When
Cause of Action for Malpractice Occurs, 33 CAL. L. RE,.. 280 (1945).

Arbitration; depositions for discovery
Code of Civil Procedure §§1283.05, 1283.1 (new); 1283 (repealed);
1283 (reenacted).
SB 333; STATS 1970, Ch 581
SB 95; STATS 1970, Ch 1045
Section 1283.05 added by Chapter 1045 states that to the extent provided in Section 1283.1, depositions may be taken and discovery obSelected 1970 California Legislation

Civil Procedure

tained in arbitration proceedings. This change now makes discovery
in arbitration similar to discovery in civil actions (see Sections 20162036).
Depositions may be taken for discovery in an arbitration proceeding
as follows:
1) After appointment of the arbitrator, the parties to the proceeding
shall have the right to take depositions and obtain discovery regarding
the subject matter of the arbitration. The parties are allowed the same
rights, remedies and procedures and are subject to the same duties -nd
liabilities and obligations in the arbitration with respect to the subject
matter thereof, as provided in Sections 1985-1997 and Sections 20162036 as if the subject matter of the arbitration were pending in a civil
action before a superior court of this state, subject to the limitation as to
depositions discussed below.
2) The arbitrator is now given the power to enforce all rights, remedies, procedures, duties, liabilities and obligations of discovery. He can
impose the same terms, conditions and penalties as can be imposed in
like circumstances in a civil action by a superior court, except the power
to order arrest or imprisonment, as can be imposed in a civil action by
a superior court.
3) At any stage in the arbitration proceedings, the arbitrator may
make such orders imposing terms and conditions or penalties whenever
he feels such action is necessary and appropriate. These orders shall
be as conclusive, final and enforceable as a final arbitration award.
4) In order to enforce the duty to make discovery, produce evidence,
or information including books and records or persons to testify at a
deposition or hearing and to impose conditions and penalties for violation of such duty, a party shall be deemed to include every affiliate of
such party to the arbitration. As used in this section "affiliate" of the
party to the arbitration means and includes any party or person for
whose immediate benefit the action or proceeding is prosecuted or defended, or an officer, director, superintendent, member, agent, enployee, or managing agent of such party or person. An affiliate of such
party includes the following personnel of the affiliate: its officers, directors, managing agents, agents and employees of such party to the same
degree as each of them respectively, bears such status to such affiliate.
The files, books, and records of every affiliate shall be deemed to be in
the possession and control of, and capable of production by, such party.
5) Depositions whether for discovery or as evidence shall not be
taken unless permission is granted by the arbitrator. Grounds for allowPacific Law Journal Vol. 2
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ing the taking of a deposition are: where it is impractical or impossible
to obtain the attendance of the witness at the hearing; or it is grossly inconvenient, uneconomical, inefficient or unjust to refuse the taking of
a deposition.
Previously Section 1283 provided that on application of a party to
the arbitration the neutral arbitrator could order the deposition of a witness to be taken for use as evidence and not for discovery if it was shown
that a witness could not be compelled to attend the hearing, or exceptional circumstances existed which made it desirable and in the interest
of justice to allow the deposition to be taken.
The deposition and discovery provisions of the Code of Civil Procedure were inapplicable to arbitration, for an arbitration was not a
"special proceeding" as contemplated by the provisions. However, the
provisions were specifically made applicable, with specified limitations,
in arbitration proceedings under uninsured motorist coverage in auto-

mobile insurance policies (see Insurance Code Section 11580.2).
Section 1283.1 as added, conclusively incorporates all the above provisions of Section 1283.05 in any agreement to arbitrate when the issue
arising out of the dispute or controversy results in injury or death caused
by a wrongful act or neglect of another. In all other types of arbitration
agreements, Section 1283 will apply only if the parties have specifically
incorporated the provisions of Section 1283 into the agreement. Section
1283 was originally repealed and subsequently enacted by Chapter 581
to permit the use of depositions under specified circumstances for discovery in arbitration proceedings. This new Section 1283 as well as
Section 12831 were expressly revised by amendment in Chapter 1045.
Chapter 1045 also reenacts Section 1283 in the identical language
repealed by Chapter 581. Consequently, the affect of Chapter 1045
is to supersede the actual force and effect of Chapter 581. (see
Government Code Section 9605).
References:
I ) Brundage, The Adaptation of Judicial Procedures to the Arbitral Process, 5 SAN
DIEGO L. REv. 8 (1968); Jones, Evidentiary Concepts in Labor Arbitration: Some
Modern Variations on Ancient Legal Themes, 13 U.C.L.A. L. REV. 1241, 1257
(1966).
2) Annot., 98 A.L.R.2d 1247 (1964).

Mortgages; late payments assessment
Civil Code §2954.5 (new).
AB 1581; STATS 1970, Ch 1430
(Effective January 1, 1971)
Section 2954.5 as added, is designed to prevent an accumulation of
Selected 1970 California Legislation
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late payment charges on long term real property mortgage loans (See
Sections 2947-2954). Often the lending institution will give inadequate notice, or even fail to give any notice concerning an assessment
being charged as a result of a borrower failing to meet a "time is of the
essence" clause in the contract.
Section 2954.5 now provides that before the first default, delinquency,
or late payment charge may be assessed by any lender on a delinquent
payment of a loan secured by real property (except a loan made for
security of a lien upon realty, which is created by law by the recording
of an abstract of judgment; see Financial Code Section 22466) and before the borrower becomes obligated to pay such a charge, the borrower
must be given notice of such charges. This Section provides that the
borrower must either be notified in writing and given at least six days
from the mailing of such notice in which to cure the delinquency, or he
must be informed of the prospective date after which a charge will be
assessed by a billing or notice sent for each payment due on the loan.
Either method of notice, when sent, must contain the amount of the
late payment or the method by which it is calculated.
If a subsequent payment becomes delinquent the borrower shall be
notified in writing, before the late payment is to be imposed. that the
charge will be imposed if payment is not received, or the borrower shall
be notified at least semi-annually of the total amount of late charges
imposed during the period covered by the notice.
Notice sent pursuant to this section must be sent to the address specified by the borrower, or if not specified, to the last address listed on the
borower's record. In the case of multiple borrowers obligated on the
same loan, the lender need only mail such notice to one of the borrowers
to comply with this section.
Reference:
1)

WrrKIN, SUMMARY OF CALIFORNIA LAw, Security Transactions in Real Property

§73 (Supp. 1969).

Unclaimed Property
Code of Civil Procedure §1352 (amended); Probate Code §1027
(amended).
SB 319; STATS 1970, Ch 811
Chapter 811 amends the Code of Civil Procedure and the Probate
Code relating to unclaimed property.
Section 1027 of the Probate Code pertains to distribution of that porPacific Law Journal Vol. 2
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tion of an estate for which there are no known heirs, devisees or legatees. This amendment provides that, insofar as practical, any real
property or tangible personal property falling into the above category
(that portion of the estate remaining after distribution to all known heirs,
devisees and legatees) must be converted to money prior to transmittal
to the state.
Section 1352 of the Code of Civil Procedure is amended to provide

that any unclaimed money or property which has been deposited in the
State Treasury, pursuant to Section 1027 of the Probate Code, may be
claimed by a person entitled thereto, if the value of the interest claimed
does not exceed $1000. Any such claim which does not exceed $1000
must be made directly to the state Controller, which eliminates additional probate court proceedings. Formerly, a direct claim could be
made to the Controller only if the interest claimed was less than $500.
This provision is subject to Section 1351 which provides a 5 year
statute of limitations for making a direct claim, commencing from the
time of deposit of the money in the State Treasury.
Subdivision (b) has been added to Section 1352 to allow any property which the testator, prior to his death, has assigned or distributed
to a named distributee to be claimed directly by filing such claim with
the State Controller. Persons authorized to file a claim are the distributee himself, his guardian or conservator. The subdivision does not
allow the claim to be filed by the heirs of the distributee or the estate of
the distributee. Nor is a claim allowed under this subdivision to property which has been transferred to the state for lack of known heirs.
Subdivision (b) does not place any value limit on the interest claimed
by the distributee, his guardian or conservator, as in the case above
where the claim is made against money deposited with the State Treasury.
References:
1) 1 Ops. ATry. GEN. 428 (1943); 3 Ops. A=. GEN. 110 (1944); 34 Ops. A=rr.
GEN. 296 (1959).
2) Comment, 1945 CaliforniaLegislature, 19 S. CAL. L. REv. 106 (1945).

Contempt; rules for construction of affidavit or statement of facts
Code of Civil Procedure §1211.5 (new).
AB 1596; STATS 1970, Ch 1264
Section 1211.5 provides rules for construing, amending, and reviewing statements or affidavits which are presented to the court under SecSelected 1970 California Legislation
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tion 1211 alleging facts constituting contempt not committed in the immediate view and presence of the court. These rules, applicable to all
stages of the contempt proceedings provide:
1) If no objection is made to the sufficiency of such affidavit or
statement during the hearing on the charges, jurisdiction of the subject
matter shall not depend on the averments of such affidavit or statement,
but may be established by the facts found by the trial court to have been
proved at such hearing. The court shall cause the affidavit or statement to be amended to conform to proof.
2) The court may order or permit amendment of the affidavit or
statement for any defect or insufficiency at any stage of the proceedins.
The trial of the person accused of contempt shall continue as if the
affidavit or statement had been originally filed as amended unless substantial rights of the accused would be prejudiced. If such right would
be prejudiced the court may grant a reasonable postponement "not
longer than the ends of justice require."
3) No affidavit or statement will be insufficient because of any defect or imperfection in matters of form which does not prejudice a substantial right of the person accused, nor shall the trial, order, judgmert,
or other proceeding be affected thereby. No order or judgment of conviction of contempt shall be set aside, nor a new trial granted, for tiny
error as to any matter of pleading in such affidavit or statement unless.
after an examination of the entire cause, including the evidence, the
court shall be of the opinion that the error complained of has resulted in
a miscarriage of justice.
Prior to the enactment of Section 1211.5 no statutory provisions c:xisted for construction of an affidavit or statement of facts alleging constructive or indirect contempt [See Strum v. Superior Court, 188 Cal.
App. 2d 392 (1961)]. Courts have held that such affidavits amount
to a complaint and defendant's affidavit an answer which serve as the
pleadings, the issues of fact framed by the respective affidavits constituting the issues to be heard. Such affidavits forming the complaint
have been held to be fatally defective when failing to allege knowledge or
notice by the defendant of an existing order purportedly violated [See
Freeman v. Superior Court, 44 Cal. 2d 533 (1955)] or other technicalities [Palm Springs Alpine Estates, Inc. v. Superior Court, 252 Cal.
App. 2d 883 (1967)].
This Section would appear to provide more flexibility in proceedings
concerning the sufficiency of the affidavit or statement of facts.
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Reference:
1) WITKIN, CALIFORNIA PROCEDURE, Jurisdiction §141, (1954).
CRIMINAL PROCEDURE, §193 (1963).

WITKIN, CALIFORNIA

Subpoena; attendance of witnesses
Code of Civil Procedure §1987.3 (new).
SB 994; STATS 1970, Ch 590
Pursuant to Section 1989 a subpoenaed witness is not obligated by
the subpoena to appear if his place of residence is more than 150 miles
from the place of trial.
The enactment of Section 1987.3 now provides that the 150 mile
limitation of Section 1989 shall not apply to business records when a
subpoena duces tecum is served upon a custodian of records or other
qualified witness and his presence is not required.

The custodian of

business records or other such witness is now required to send in all
business records which are the subject of the subpoena regardless of the
distance between himself and the place of trial.
References:
1)

CONTNUING EDUCATION OF THE BAR, REVIEW OF SELECTED 1968 CODE LEGISLATHON 105; CONTINUING EDUCATION OF THE BAR, REVIEW OF SELECTED 1969 CODE
LEGISLATION 96.

2)

Comment, Depositions, Proceedings to Perpetuate Testimony, Interrogatories to
Parties: The Federal Rules and the California Law, 44 CAL. L. REV. 909 (1956).

Witnesses; fees and mileage
Business and Professions Code §108.5 (amended); Government Code
§§68093-68096 (amended); Insurance Code §12975.5 (amended);
Penal Code §1329 (amended).
SB 602; STATS 1970, Ch 1061
These Sections raise compensation for certain witnesses from $4 to
$12 per day and mileage rates from $0.15 to $0.20 per mile one way
only.
The types of witnesses included are:
(1) Any witness called pursuant to an investigation, proceeding, or
hearing authorized by any board, commissioner, or officer of the Department of Professional and Vocational Standards (Section 108.5,
Business and Professions Code).

(2) Any witness included in Sections 68093-68096 of the General
Selected 1970 California Legislation
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Provisions Chapter of the Organization and Government of Courts Title
of the Government Code.
(3) Any witness used pursuant to Section 12975.5 of the Insurance
Code.
(4) Any person used in a criminal proceeding pursuant to Section
1329 of the Penal Code.
Fictitious Business Names
Business and Professions Code §§7540, 10159.5, 10522.5, 1790027930 (new); Civil Code §§2466-2472 (repealed); Financial Code
§12300.2 (amended); Government Code §26848 (repealed).
SB 98; STATS 1970, Ch 618
This is a general revamping of the law relating to fictitious business
names. The original law relating to fictitious business names was enacted in 1872, and has undergone only minor changes since.
T[he prior law relating to fictitious business names was contained in
the Civil Code. Those sections are now repealed, and the new regulations are added to the Business and Professions Code beginning with
Section 17900. Section 17900 defines a fictitious business name as:
1) In the case of an individual, a name that does not include the surname of the individual or a name that suggests the existence of additional owners.
2) In the case of a partnership or other association of persons, a
name that does not include the surname of each general partner or a
name that suggests the existence of additional owners.
3) In the case of a corporation, any name other than the corporate
name stated in its articles or incorporation.
A name that suggests the existence of additional owners within the
meaning of subsection (a) is one which includes such words as "Company", "& Company", "& Son", "& Sons", "& Associates", "Brothers",

and the like, but not words that merely describe the business being conducted. Section 17901 defines a "general partner" to mean (a) in
the case of a partnership, a general partner, and (b) in the case of an
unincorporated association other than a partnership, a person intrusted
in such business whose liability with respect to the business is substantially the same as that of a general partner.
Section 17902 defines "person" as individuals, partnerships, and
other associations and corporations.
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Section 17903 provides that a "registrant" means a person who is filing or has filed a fictitious business name statement.
Section 17910 directs that every person who transacts business in the
state for profit under a fictitious business name is to file a statement to
that effect not later than 40 days from the time he commences to transact such business, and must file a new statement before the date of expiration of the statement on file.
Section 17920 states that unless it expires earlier, a statement expires
at the end of 5 years from December 31 of the year in which it was filed.

The statement also expires 40 days after any change in the facts set
forth in the statement except that a simple change in the residence address of an individual does not cause the statement to expire. This
section also allows the filing of a statement of abandonment of the fictitious business name. Under prior law, there were two exemptions to
this filing requirement. They were commercial and banking partnerships established and transacting business in a foreign country. These
two exemptions are eliminated by the new statute.
Sections 17911 and 17912 exempt non profit organizations and real
estate investment trusts from the provisions of the new statutes.
Sections 17913 and 17914 provide the form of the fictitious business
name statement, and the rules for execution of the statement.
Section 17915 provides that the statement is to be filed with the
county clerk of the registrant's principal place of business, or if he has
no place of business in this state, in Sacramento County. Presentation
for filing of a statement, plus one copy of the statement, plus tender of
the filing fee, and acceptance of the statement by the clerk constitute
filing under Section 17916.
Section 17917 requires publication of the statement in a newspaper
of general circulation in the county in which the principal place of business is located, or if there is no such newspaper in such county, in an adjoining county. If there is no principal place of business in this state,
then the publication is to be in Sacramento County. Publication is to be
within 30 days after filing with the county clerk. Failure to comply
with the requirements of this chapter means that the person failing to

comply or his assignee cannot maintain an action on any contract made
in the fictitious business name in any court of the state, until the statement is filed, executed and published. This is provided for in Section
17918.
Section 17919 allows compliance with the filing requirements after
bankruptcy, incompetency, or death.
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Section 17921 directs the county clerk to send a notice of impending
expiration on the first day of December immediately preceding the expiration date of a fictitious business name statement. However, the failure of the county clerk to give such notice will not protect the registrant.
Section 17922 sets forth the requirements and form for the filing of
an abandonment of use of a fictitious business name.
Section 17923 allows the filing of a statement of withdrawal from a
partnership. It sets forth the form and requirements.
Sections 17924 through 17928 provide that the county clerk furnish forms, indexes, certified copies, and summaries of fictitious name
statements. The fee for filing the fictitious name statement is $10.00,
the fee for filing the statement of abandonment is $2.00, and the fee for
filing the statement of withdrawal is $5.00.
Section 17930 makes executing, filing, or publishing of a false statement punishable as a misdemeanor.
The new regulations of fictitious business names take effect on July
1, 1971. However, a person may comply with the new provisions after
January 1, 1971 and the filing will be deemed to have been accomplished on July 1, 1971.
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